TG g gar
Y HA,

S mﬁlé’ramﬂamwools
{ ..f_.:g_;079-26305‘_065

F  wse W& : File No : V2(ST)15/A12017-18 /hohD T hoht

EC) ISl MY HeE&T :Order-In-Appeal No.: AHM-EXCUS-003-APP-0139-17-18
faqidp Date :24.10.2017 I W?\T @ ARG Date of Issue: er]rﬂ'

A SAART_ YT (37dred) gRT oRa _ Or

Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad

T R AR, DL SIS Yod, ATTRENGHI YR FRT SR Tl 311%{31 : SD-
" 02/Ref-272/VJP/6-17 f&HT® : 07.02.20179 FRweT

Arising out of Order-in-Original: SD-02/Ref-272/VJP/16-17, Issued by: Assistant
Commissioner, Central Excise, Div.:Gandhinagar, Ahmedabad-il1.

g ediefmdl vd virrel B A ¢d gar
Name & Address of the Appellant & Respondent
M/s. Sardar Sarovar Narmada Nigam Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Déep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another dunng the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) in case of rebate of duty of excise on goods exported to any country or territory outside '
India of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India.
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(C)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1988.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or.less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regionél bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form.EA-3..as

‘ prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accomp‘a‘nié@l,“aﬁg’;jﬁﬁgf;}\
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs:10,000/;

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50'Lac "

respectively in the form of crossed bank draft in favour of Asstt. Registar of a branchofany:.
. Lot f/
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nominate public sector bank of the place where the bench of any nomlnate public sector bank of
the place where the bench of the Tribunaltis situated 5
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid -
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. '
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the

. Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

M amount determined under Section 11 D;
(in amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority . prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dlspute or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Sardar- Sarovar Narmada
Nigam Ltd., Block No.12, 2”" Floor, New Sachivalaya Complex, Gandhinagar-
382010 (in short ‘appellant’) against OIO No.SD—OZ/REF—272/VIP/2016—17 dated
07.02.2017 (in short ‘impugned order’) passed by the Assistant Cdmmissioner,
Service Tax Divi-sion-II, Ahmedabad(in short ‘adjudicating authoritY’)

2. Briefly stated that the appellant filed refund claim of Rs.6,20,77,742/- on
10.10.2016 for the period from 01.04.2015 to 29.02.2016 on the ground that they
are wholly owned Gujarat Govt. limited company and Gujarat Govt. has assigned to
construct ‘Statue of Unity’ to them and they have awarded the same work to M/s.

Larson & Toubro Ltd.(service provider) Ahmedabad division in terms of contract -

dated 03.12.2014 on a turnkey basis involving design, engineering, procurement,
construction, operation and maintenance of said Statue of Unity. Since the said
contract involved the execution of original work, the said service provider claimed
exemption from payment of service tax in terms of Notifn. No.25/2012-ST dated
20.06.2012. However, consequent to withdraw! of said exemption vide Notifn.
No.6/2015-ST dated 01.03.2015 w.e.f. 01.04.2015, the said service provider
started levying tax in the bill raised to the appellant who in turn paid to the service
provider and who have also remitted the tax to the govt. account. Consequent' to
re-introduction of the said exemption retrospectively w.e.f. 01.04.2015, vide
Section 102 of.the Finance Act, 1994 subject to certain conditions, vide Notification

No. 09/2016-ST dated 1st March, 2016, the appellant filed the subject refund clai_m '

for the taxes paid to the service provider alongwith NOC of the service provider
which culminated into issue of Show Cause Notice dated 15.12.2016 for recovery
of amount on exempted services under Rule 6(3) of the Cenvat Credit Rules, 2004
(in short ‘CCR, 2004) from the service provider and appropriate the same against
refund claim of the appellant(service receiver) and rejection of refund claim of
Rs.6,20,77,742/— filed by the appellant on the basis of NOC issued By the service
provider as the service provider has taken cenvat credit on input services which are
used in the taxable as well as non-taxable services and that in light of retrospective

grant of exemption, the credit taken by the service provider is not proper and

violative of Rule 6(3)ibid. This SCN was adjudicated by the adjudicating authority

vide impugned order wherein Rs.3,81,72,518/- was sanctioned and
Rs.2,39,05,224/- was rejected.

3. Aggrieved with the impugned order, the appellant hashﬁled the present

“appeal wherein, interalia, submitted that:

(a) demand of any amount pertaining to ineligible input service tax credit is
- demandable only from the assessee who had availed the said credit in the

manner known to law and cannot be deducted as ineligible input service tax. .’

credit taken by their service provider which is contrary to the ;fi'pqingéf'i
recorded in para 13 of the impugned order. /g

L)
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(5) * since they have paid entire tax charged on them by the service provider and
‘the service provider has also pald it to govt ‘account, there is no justification
of adjusting Rs.2,39,05,224/- alleged to be ineligible* lnput service tax credit.

(c) . the service provider has maintained separate account in compliance of Rule
6(2) of the CCR, 2004 and therefore recovery under Rule 6(3)ibid does not

arise.

(d) NOC issued by the service provider was submitted as a measure of abundant
caution to ensure their right to claim the refund by them and the -
adjudicating authority ought not to have proceeded to pass the impugned
order to deduct Rs.2,39,05,224/- from the legitimate refund claim.

(e) credit taken by the service provider do not attract the provisions of Rule 6ibid
in light of output tax rendered by services for which the refund claim has
been filed by them is to be considered as non-taxable and net as a taxable
services charged to NIL rate of duty or exempted from payment of tax which
is basic requirement for invocation of said rule.

3. Personal hearing in the matter was held on 07.09.2017. Shri Yash Shah and

Vedant Rawal, both Chartered Accountants, appeared on behalf of the appellant

and reiterated the ground of appeals and stated that they are not aware whether

M/s. L & T Ltd has reversed cenvat credit or not.

4, I have carefully gone through the case records, appeal memorandum and
submission made at the time of personal hearing. I find that the main issue to be
decided is whether the amount of refund claim rejected vide impugned order by the.
adjudicating authority is just, legal and proper or otherwise. Accordingly, I proceed

to decide the case on merits. - : e

5.. Prima facie, I find that the appellant is a service receiver and has assigned\'”
works contract to construct ‘Statde of Unity’ to service provider viz, M/s. Larson &
Toubro Ltd. as stated in para 2 supra. The said activity was exempted from levy of .
service tax in terms of Notification No0.25/2012-ST dated 20.06.2,.01'2'"_vide Sr.
No.12(a), (c) and (f). This exemption was withdrawn vide Notifn. No.6/2i)15-ST
dated 01.03.2b15. Hence, the appellant paid service tax at appropriate rate to the
service provider a_nd in turn the service provider deposed this "'em.ount to govt.
account and avéile_d cenvat credit of service tax paid by the service receiver i.e.
appellant. Now, this exemption was re-introduced with retrospective effect vide
Notifn. N0.9/2016-ST dated 01.03.2016 Entry No.12A. Accordingly, the appellant
filed the refund claim for service tax paid to the service provider during the period
Avpril-2015 to February-2016 alongwith NOC of service provider. In this regard, I
find that it is a settled law that when the final product is exempted (in the present
case outward service), credit availed on input services needs to be reversed in
terms of provisions contained in Rule 6(1) of the CCR, 2004, I find that the
appellant should have ensured before claiming said refund that the service provider
has reversed the said input credit availed before issue of NOC. I find that the
appellant has failed to ensure this aspect. I find that there is nothing on record

which indicates that the service provider has reversed the said input credit already
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availed 1 also find that when the output service provided s exempted
retrospectively, the input service credit availed also becomes ineligible. . I find that
if refund is allowed to the appeliant, then it would amount to undue advantage to
the service provider which is not permitted under the law. Hence, the NOC issued

by the service providér without reversing input service credit availed is questionable

and has no value in the eyes of law.

6. In view of the above-discussion and findings, I uphold the impugned order

and set-aside the appeal filed by the appellant.
7. ﬁmmﬁﬁ@mmﬁmmﬁaﬂ%@mm%l

The appea: filed by the appellant stands disposed of in aboVe terms.
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(B.A. Patel)

Supdt.(Appeals)

BY SPEED POST TO:

M/s Sardar Sarovar Narmada Nigam Ltd.,
Block No.12, 2" Floor, New Sachivalaya Complex,
Gandhinagar-332010. ‘

Copy to:- ,

(1)  The Chief Commissioner, ‘Central Tax, Ahmedabad Zone.

(2) The Commissioner, Central Tax, Ahmedabad-South (RRA Section).

(3) The Assistant Commissioner, Central Tax Division VI(Vastrapur),
Ahmedabad South. o

(4) The Asstt. Commissioner(System), Central Tax , Ahmedabad-South
(for uploading OIA on website)

/é) Guard file

(6) P.A. file.
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